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RESPONSE BY CAJE TO MINISTRY OF JUSTICE CONSULTATION PAPER ON CROSS-UNDERTAKINGS IN DAMAGES IN ENVIRONMENTAL JUDICIAL REVIEW CLAIMS
Remit of the Consultation Paper

1. While CAJE welcomes the Government’s decision to consult on this issue, it is unfortunate that proposals are confined to cases covered by the EC Public Participation Directive (i.e. effectively cases concerning Environmental Impact Assessment (EIA) and Integrated Pollution prevention and Control (IPPC)).  
2. Thus, while the proposals are clearly intended to bring the UK into compliance with the EC PPD, they do not have the capacity to make us compliant with Article 9(4) of the Aarhus Convention, which requires review procedures for all environmental cases, including injunctive relief, to be: “fair, equitable, timely and not prohibitively expensive”.  
3. The availability of injunctive relief is expressly required by Article 9(4) of the Aarhus Convention and is clearly pivotal given the findings of the Compliance Committee in case C33, in which it was found that the requirement for cross-undertakings in damages renders interim relief prohibitively expensive (paragraph 133).  CAJE is therefore somewhat bemused as to why paragraphs 2-6 of the consultation paper cite the Aarhus Convention as a primary basis for consulting on the issue - yet the proposals in the consultation paper do not extend beyond cases covered by the PPD.  
4. Paragraph 2 of the consultation paper also refers to the “Sullivan Report”.  However, it incorrectly states that: “The Working Group concluded that a cross-undertaking in damages should not generally be required in support of an interim injunction in environmental judicial review claims”.  In fact, the Sullivan Report makes no distinction between claims for environmental judicial review and civil environmental claims more generally, on the basis that the Convention is capable of application in other areas of civil law (Morgan v Hinton Organics [2009] EWCA Civ 107, paragraph 44).  
5. In this respect, we draw the Government’s attention to paragraph 15 of the consultation paper, which states that the Government “is not aware that the requirement to give such an undertaking when applying for an interim injunction has been an issue other than in a limited number of judicial review claims”.  CAJE is aware that interim relief is an issue in a civil case in private nuisance which is being taken by the NGO Fish Legal (the Angling Trust’s Legal wing in England). Fish Legal is currently engaged in pre-action dispute with the developer of a hydro-electrical installation on the River Trent. It was intended to apply for an interim injunction post-issue, but the solicitors for the defendant indicated that a cross-undertaking in damages would be required. The developer stated ominously that they stood to lose £ millions if the construction and generation of electricity were delayed. The Claimant - Fish Legal’s member - cannot afford an undertaking of this magnitude and will have to rely on the court’s discretion in awarding an injunction even if the development is underway or completed. There is a risk that if the development does go ahead before the case is heard, it will be less likely that a mandatory injunction would be granted.
6. This is just one example. However, we suggest that this situation is not unique across the environmental spectrum given the entirely unbalanced weighting of wealthy developers and more modestly funded objectors across the UK who are forced to issue civil proceedings to protect their interests. 

7. We therefore urge the Government to modify the procedures relating to interim relief in relation to all civil environmental claims in order to ensure compliance with EU law and Article 9(4) of the Aarhus Convention.
Environmental claims as a special category
8. We wish, at the outset, to make some general remarks about the suitability of cross-undertakings in damages in environmental cases.  The fact that the Aarhus Convention includes injunctive relief within Article 9(4), and that the Commission’s Reasoned Opinion and the findings of the Compliance Committee make specific reference to interim relief
, is symptomatic of the inherent public interest nature of environmental claims and underlines why we believe they merit special consideration.  
9. Paragraph 21 of the consultation paper confirms that the purpose of cross-undertakings in damages is to ensure that a developer can be fairly compensated for any financial loss suffered as a result of putting the proposal on hold if the claimant subsequently loses the case.  Similarly, paragraph 29 of the paper states that the loss suffered by a developer as a result of an interim injunction [in an environmental judicial review] could be quite substantial, particularly if the conclusion of the case is significantly delayed.
10. However, as we illustrate later, the claimant’s failure to obtain interim relief can result in significant, irreversible environmental damage – damage that has subsequently been declared unlawful.  In environmental cases, the claimant rarely has any personal financial interest in the outcome of the case and does not stand to profit from the granting of injunctive relief – it is society as a whole that stands to benefit if an area of land or a natural resource (for example) is protected in the short-term and the claim is ultimately successful.
11. In our view, it is therefore inappropriate to maintain a system that seeks to put a commercial developer on the same footing as an environmental claimant – the motivation and rationale behind those taking and defending environmental claims is most usually diametrically opposed.  It is clearly important to have sufficient checks and balances in the system to protect commercial organizations from undue delay or financial loss, but there are ways of doing that by, for example, ensuring that a claim in which interim relief is sought is heard urgently.  And when we say urgently - we mean literally within a few weeks.  In our experience these cases can be high profile but they are rare and accommodating them at short notice should not put the judicial system under undue pressure.
The case for change

12. While the Consultation Paper makes recommendations for reform, there appears to be some scepticism on the part of the Government that the requirement for cross-undertakings in damages is, in fact, a problem for claimants in environmental cases
.  For example, paragraph 28 of the paper states: “The Government’s own litigation experience tends to suggest that developers have been willing to wait for the outcome of a judicial review application before commencing or continuing work, without the need for a cross-undertaking”.  We would be interested to see the evidence on which this assertion is made as it does not reflect CAJE’s experience.  
13. In recent years, there have been two very high-profile cases in which an injunction has been applied for, but in which the applicant has been unable to give cross-undertakings in damages.  These cases are R v Secretary of State for the Environment ex parte the Royal Society for the Protection of Birds
 (the “Lappel Bank” case) and R v Inspectorate of Pollution & Anor, ex parte Greenpeace Ltd
 (the “Sellafield” case).  
14. In the Lappel Bank case, the House of Lords refused to grant interim relief to the RSPB as it was unable to give cross-undertakings in damages in relation to the large commercial loss which may have resulted from any delay in the development of the port.  In the twelve months that elapsed between the RSPB’s application for interim relief and the ruling of the ECJ, the area of mudflat known as Lappel bank (which formed part of the Medway Estuary and Marshes potential Special Protection Area) was irreversibly destroyed.  
15. Similarly, in the Sellafield case, Greenpeace was unable to give BNFL cross-undertakings in damages in the order of £3.5 million (£250,000 per day for 14 days) to delay the operation of the THORP nuclear plant for a fortnight until the substantive hearing took place.  As such, the plant continued to operate.
16. On the basis of this consultation, one member of CAJE (the Environmental Law Foundation, ELF) canvassed lawyers providing pro bono support through its Advice and Referral Service about interim relief.  The overriding concern from lawyers advising individuals and community groups was that the prohibitive costs involved in judicial review are what stop many people from pursuing cases. Thus, the issue of cross-undertakings rarely arises because most citizens and residents’ groups are prevented from even reaching that stage.   However, more specifically, one advisor stated that based on discussions held with local action groups over the last ten years, the cost of cross-undertakings would almost always deter local action groups.  It was stated that: “I have over the last ten years had several cases for environmental NGOs (including large groups such as Greenpeace) where no interim relief has been sought because of the potential difficulty of being required to give a cross-undertaking.  That is particularly the case where the potential for losses is large and commercial third parties are involved (e.g. the nuclear industry, fishing and forestry operations).”
17. Another of ELF’s advisers provided an interesting comparison with the application of the law in Scotland:  “Scottish Law is quite different. If you need an interdict (injunction) and you can show a prima facie case and that the balance of convenience favours your side, then you should get an interim interdict, even going ex parte. On a motion for recall, you can still get an interim interdict if you can show a prima facie case and that the balance of convenience favours you.  If, of course, you ultimately lose the trial of the matter, you can be sued for damages - but the claimant in an action of that kind has to show that you acted without probable cause. So it’s very rare, since responsible lawyers wouldn't take a case forward without being able to show probable cause. If an opposing party demands an undertaking in damages as a condition of an interim interdict, you just refuse, because nobody would dream of doing that; its ludicrous to ask someone to commit to a sum of damages before the loss caused by the interim interdict has even incurred. From a defendant's point of view, the easier option is to offer the claimant an undertaking (at the Bar, as an undertaking to the Court) to refrain from the conduct complained of until the issue is tried. This has two advantages; it’s cheaper, and if the arrangement goes “pear-shaped”, a defendant cannot sue since he agreed to the undertaking.”
18. As a general point, it is hardly surprising that there is limited case law on this issue
.  Firstly, as the consultation paper explicitly states, it is a long-standing feature of the justice system in England and Wales that an applicant seeking an interim injunction in civil proceedings will almost certainly be required to give cross-undertakings in damages
.  When the figures required can extend to, literally, millions of pounds (as illustrated above) it has a considerable “chilling” effect on future applications.  For some years now, applicants have simply not considered pursuing interim relief to be a realistic option.
19. Thus, while it is fair to say there is limited case law in this area (paragraph 6), it is erroneous to deduce that a lack of empirical evidence suggests: “there are no particular difficulties in practice” (paragraph 28 of the paper).  The only way of knowing whether such difficulties exist is to ask claimants taking environmental case whether they had considered applying for interim relief but were dissuaded from doing so (and, if so, why). If the Government has conducted such a study, we would be interested to see the results.  Failing that, we would maintain that the cases mentioned above illustrate why very few applications for interim relief are made.
Question 4 - Rules or Guidance

20. CAJE believes that clarification in relation to interim relief in environmental cases is urgently needed and that this should be done by way of an amendment to the Civil Procedure Rules (CPR).  As the Consultation Paper states, an amendment to the CPR carries more authority and is the only way to provide certainty for claimants.

21. The issue of certainty for claimants is pivotal in the light of the judgment of the European Court of Justice in Case C-427/07, Commission v Ireland. This Case concerned, inter alia, Article 10a of Directive 85/337/EEC (inserted by Article 3(7) of the EC Public Participation Directive (EC Directive 2003/35)), and Article 15a of Directive 96/61/EEC (inserted by Article 4(4) of Directive 2003/35), which covers procedures relating to Environmental Impact Assessment (EIA) and IPPC respectively.  

22. These provisions require EU Member States to ensure that, in accordance with the relevant national legal system, members of the public concerned have access to a review procedure before a court of law or another independent and impartial body established by law to challenge the substantive or procedural legality of decisions, acts or omissions subject to the public participation provisions of these Directives.  Any such procedures shall be fair, equitable, timely and not prohibitively expensive.

23. In this case, the Court held that judicial discretion cannot be regarded as valid implementation of the obligations arising from these Directives:

“ As regards the fourth argument concerning the costs of proceedings, it is clear from Article 10a of Directive 85/337, inserted by Article 3(7) of Directive 2003/35, and Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35, that the procedures established in the context of those provisions must not be prohibitively expensive. That covers only the costs arising from participation in such procedures. Such a condition does not prevent the courts from making an order for costs provided that the amount of those costs complies with that requirement.

Although it is common ground that the Irish courts may decline to order an unsuccessful party to pay the costs and can, in addition, order expenditure incurred by the unsuccessful party to be borne by the other party, that is merely a discretionary practice on the part of the courts.

That mere practice which cannot, by definition, be certain, in the light of the requirements laid down by the settled case-law of the Court, cited in paragraphs 54 and 55 of this judgment, cannot be regarded as valid implementation of the obligations arising from Article 10a of Directive 85/337, inserted by Article 3(7) of Directive 2003/35, and Article 15a of Directive 96/61, inserted by Article 4(4) of Directive 2003/35. 

The fourth argument is thus well founded.”

(own emphasis added)

24. It is our view that in order to respect the ruling in Case C-427/07, the exercise of judicial discretion should be reduced to a minimum.  This is best achieved by way of an amendment to the Civil Procedure Rules.

Factors to be considered by the court

25. CAJE welcomes the proposal to dispense with the requirement for cross-undertakings in damages in certain circumstances.  However, we foresee significant problems with the requirements included within the present wording of paragraph 39, including:

(a) As mentioned previously, the proposals are confined to cases covered by the EC Public Participation Directive
 (i.e. effectively cases concerning Environmental Impact Assessment, EIA or IPPC).  CAJE urges the Government to modify the procedures relating to interim relief in relation to all civil environmental claims;
(b) “A final judgment in the matter would be impossible to enforce because the factual basis of the proceedings will have been eroded and bringing the case on quickly for trial would not resolve the problem” – in our view this sets the bar too high. This would only really catch cases where the damage done would be entirely irreversible (e.g. the outright destruction of a protected area, for example) and not those cases where the damage could (but would be unlikely in practice) to be reversed by the court if the case succeeded. Thus, for example, if the challenge is to a landfill consent then, in theory, waste placed without permission in a landfill during the litigation could later be removed but the court is likely to be reluctant to order that and it is questionable whether it would cross the “impossibility” threshold. 

(c) “Significant environmental damage would be caused” - this may also be problematic, as it invites argument about whether “significant” is a filter to remove cases where there would be no real harm if the injunction was not granted, or whether a high level of harm would be needed if the status quo is to be preserved by an injunction. It is notable that, in the context of equality law, the similar adjective “substantial” has been taken to mean “more than minor or trivial”. If “significant” has a similar meaning here, that may be fine. But if significant in fact connotes a high level of damage then, in practice, injunctions will rarely arise and the formulation will not give effect to the public interest inherent in compliance with international obligations. If “significant” here is, alternatively, taken to mean the same as “significant” in the EIA screening test (as in “projects likely to have significant effects on the environment”) then that also raises the spectre of extensive satellite litigation in cases where the claimant alleges that (for example) a proposed development should have been subject to EIA but the decision-maker has said not. That could well then draw the court into deciding, as part of the application for an injunction and no doubt with extra evidence/cost (and also caught up no doubt with arguments about PCOs and costs) on the impact of development (which environmental JR has traditionally left to the decision-maker). An application for an injunction could thus become a merits challenge by default. As such, CAJE believes that the threshold should be set low (“more than minor or trivial” or similar) to preserve the status quo while there is a speedy consideration of the substantive JR, rather than at some level which distorts the JR process and pushes up costs.  
In general, the difficulties associated with relying on criteria that involve judicial discretion (or include terms that are not appropriately defined) are highlighted in a recent report on remedies published on behalf of the UNECE Task Force on Access to Justice
.  For the reasons cited in (b) and (c) above, our general view would be that it is necessary to define any conditions or criteria attached to the removal of cross-undertakings in damages as clearly and precisely as possible;
(d) “The claimant would probably and reasonably discontinue proceedings or the application for an interim injunction if a cross-undertaking in damages was required” – the issue here is how will the court decide whether a claimant is acting reasonably in withdrawing the proceedings or the application for interim relief?  Would the court simply accept the claimant's statement to that effect?  If not, the court is inevitably drawn into a detailed means assessment as to what a claimant can afford in each particular case, which could lead to significant uncertainty and unhelpful satellite litigation.

Concluding remarks

26. While CAJE welcomes the Government’s decision to consult on this issue, we do not believe these proposals address the access to justice deficits in the present judicial system.  This is primarily because: (a) they will not apply to all environmental civil claims as required by the EC PPD and the Aarhus Convention; and (b) the requirements set out in paragraph 39 create insufficient certainty to comply with the judgment of the ECJ in Case C-427/07.  In our view they could also lead to costly and time-consuming satellite litigation.

27. The report issued by the Working Group on Access to Justice in 2008 (the first Sullivan Report) recommended that the requirement for cross-undertakings in damages should be dispensed with in environmental cases where the court is satisfied that an injunction is required to prevent significant environmental damage and to preserve the factual basis of the proceedings (see paragraph 82 of the report). In this eventuality, it is incumbent on the court to ensure that the case is heard “promptly”.  

28. CAJE continues to support the approach advocated in the Sullivan report.  We believe it provides a clear and transparent approach to a problem for which (in the light of previous events) it is understandable little empirical data exists.  
29. However, we would stress two points.  Firstly, that any criteria or conditions attached to the granting of interim relief should be defined as clearly and precisely as possible in order to reduce uncertainty.  Secondly, that in view of the small number of cases in which interim relief is likely to be sought (being, as it is, a sub-section of environmental cases) “promptly” means just that.  The Epstein report cites the example of Lithuania, in which cases must be decided in the first instance within two months and be completed in all instances within six months (see page 82).  We agree that it may be helpful to consider setting an explicit deadline in this respect and that such a deadline should not extend beyond several weeks.
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